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Summary. The article provides a comprehensive criminal-legal analysis of the elements of the criminal offense
stipulated in Article 297 of the Criminal Code of Ukraine, which concerns the desecration of burial sites, graves, bodies
(remains, ashes) of the deceased, as well as the unlawful appropriation of items located in these places. Attention is
given to the objective and subjective aspects of this offense, as well as an analysis of its qualified elements provided
in parts two, three, and four of Article 297 of the Criminal Code of Ukraine. The term "desecration" and its criminal-
legal significance are examined, considering a wide range of actions that fall under this concept. It is established
that criminal liability for desecration encompasses actions aimed at insulting the memory of the deceased, damaging
burial sites, defiling the bodies of the deceased, or using their remains for unlawful purposes, including acts
of necrophilia. The article reviews diverse judicial practices illustrating the specifics of identifying and qualifying
such offenses. For example, cases of damage to grave structures, theft of items from burial sites for profit,
and acts of dismemberment of bodies for ritualistic or other purposes are presented. Particular attention is paid to
the issue of terminological ambiguity in criminal legislation, specifically the term "unlawful appropriation." The
article analyzes modern scientific approaches to interpreting this concept, its etymology, and legal significance.
It is emphasized that the term "appropriation" in the context of Article 297 of the Criminal Code of Ukraine has
a specific meaning that differs from ordinary offenses against property, as it targets objects with symbolic and social
significance. Furthermore, the importance of distinguishing acts of desecration from ordinary damage or destruction
of property is highlighted. It is noted that actions qualified under Article 297 of the Criminal Code of Ukraine always
have a demonstrative nature, aimed at insulting the religious, social, or moral-ethical values of society. The study
reveals the psychological aspects of criminal behavior, particularly the motives and goals of offenders who commit
desecration of graves and the bodies of the deceased. Specific proposals for improving current legislation are
provided. In particular, it is proposed to clearly define the concepts of "desecration" and "appropriation of property
located in burial sites," as well as to develop detailed recommendations for their qualification.
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1. Introduction

The objective side of the criminal offense provided for in Article 297 of the Criminal Code of Ukraine
is quite diverse, as it essentially encompasses two separate criminal offenses. Firstly, it includes criminal
actions against a grave, another burial site, or the body (remains, ashes) of a deceased person. Secondly, it
involves criminal actions against the burial sites of heroes of Ukraine from different times.

Moreover, the first part of the examined criminal-legal norm specifies two types (variations) of crimi-
nal behavior: "desecration of a grave, another burial site, the body (remains, ashes) of a deceased person,
or an urn containing the ashes of a deceased person; unlawful possession of the body (remains, ashes)
of a deceased person, an urn containing the ashes of a deceased person, or items located on (in) the grave,
another burial site, or on the body (remains, ashes) of the deceased." The second part specifies two types
(variations) of criminal behavior: "desecration or destruction of a mass grave or the grave of the Unknown
Soldier, a monument erected in memory of those who fought against..."

The third and fourth parts provide for qualified compositions of actions covered by the previous parts
of this article. Thus, the main (key) feature of the objective side of the act provided for in Article 297
of the Criminal Code of Ukraine is a socially dangerous act expressed in the desecration of a grave, another
burial site, the body (remains, ashes) of a deceased person, or an urn containing the ashes of a deceased
person, as well as in the unlawful possession of the body (remains, ashes) of a deceased person, an urn
containing the ashes of a deceased person, or items located on (in) the grave, another burial site, or on
the body (remains, ashes) of the deceased (Part 1, Article 297 of the Criminal Code of Ukraine). It also
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includes the desecration or destruction of a mass grave or the grave of the Unknown Soldier, a monument
erected in memory of those who fought against... (Part 2, Article 297 of the Criminal Code of Ukraine).

As a component of the objective side of a criminal offense, such an act must meet a set of characteris-
tics that give it criminal-legal significance. This means that it must be "a specific, conscious, and volitional
act of human behavior, as well as socially dangerous and unlawful" (Baulin, Stashys, Tatsii, & others,
2010: 368).

The purpose of our article is to study the objective side of the criminal offense provided for in Arti-
cle 297 of the Criminal Code of Ukraine, focusing on the analysis of the criminal offense specified in
the first part of this article. This offense involves the desecration "of a grave, another burial site, the body
(remains, ashes) of a deceased person, or an urn containing the ashes of a deceased person, as well as
the unlawful possession of the body (remains, ashes) of a deceased person, an urn containing the ashes
of'a deceased person, or items located on (in) the grave, another burial site, or on the body (remains, ashes)
of the deceased."

2. The Objective Side of the Criminal Offense Under Article 297 of the Criminal Code of Ukraine

The Law of Ukraine "On Burial and Funeral Affairs" (Verkhovna Rada of Ukraine, 2003a) provides
a fairly detailed definition of desecration of the specified objects. Article 2 of this Law defines desecration
of a grave or another burial site as follows:

"unauthorized creation of inscriptions, symbols, or drawings on cemetery structures intended for
conducting funeral and memorial ceremonies, on gravestones, urns with ashes, crypts, graves, or other
burial sites; unlawful damage, destruction, excavation, or any other destruction of structures on ceme-
tery grounds intended for conducting funeral and memorial ceremonies, on gravestones, urns with ashes,
crypts, graves, or other burial sites; the use of cemetery and gravestone structures, crypts, urns with ashes,
graves, or other burial sites, or the commission of other actions for purposes not provided for by current
legislation, or their unauthorized use in a manner that demonstrates disrespect for the familial or soci-
etal memory of the deceased, contempt for the burial site, and violation of societal, religious principles,
and traditions in this sphere" (Verkhovna Rada of Ukraine, 2003a).

An example of such actions can be found in judicial practice. On November 17, 2018, G., while
at the Central Cemetery in the city of Sumy, entered the burial site of A., P., and R., where he inten-
tionally, violating public order out of motives of clear disrespect for society, disregarding morality in
the sphere of respectful treatment of the deceased and their burial sites, as well as the honor and dignity
of the deceased, broke one section of the metal fence surrounding a grave. During the court hearing, G.
fully admitted his guilt and explained that on the specified day and time mentioned in the indictment, he
was walking home from work through the Central Cemetery in Sumy. He saw the grave and broke one
section of the metal fence, after which he was detained by the patrol police (Zarichnyi District Court
of Sumy, 2019).

Desecration, as a term defining criminal actions, encompasses a fairly broad spectrum of actions
directed at various material objects. Criminal liability arises only for actions that meet the criteria of des-
ecration targeting a limited set of specific objects: graves, other burial sites, or the bodies of deceased
individuals (Article 297 of the Criminal Code of Ukraine). The legislator in the Criminal Code of Ukraine
does not provide an official definition of the term "desecration," merely listing the corresponding objects
and methods of committing such criminal actions. Similarly, the above-mentioned Article 2 of the Law
of Ukraine "On Burial and Funeral Affairs" does not reveal the meaning of this term but describes possible
ways of committing such desecration.

Scholars attempt to address this gap by proposing various approaches to interpreting the term "dese-
cration." For instance, desecration is defined as "offensive treatment, crude mockery, or a demonstration
of contempt for the burial site or the ashes of the deceased" (Navrotskyi, 2000), or "any actions that insult
the memory of the deceased" (Potebenko & Honcharenko, 2001), among others.

A separate analysis should focus on the desecration of the body of a deceased individual. Article 2
of the Law of Ukraine "On Burial and Funeral Affairs" defines desecration of a body (remains, ashes)
of a deceased person as "the commission of indecent intentional actions in relation to the body (remains,
ashes) of the deceased, including deliberate indecent actions over the body (remains, ashes), unauthorized
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removal of clothing from it, relocation to another place, dismemberment, or destruction of the body
(remains, ashes); committing an act of necrophilia; using parts of the buried body for rituals or other
purposes not provided for by current legislation; as well as other actions aimed at disrespecting familial
or societal memory of the deceased, demonstrating negative attitudes toward them, insulting the relatives
and loved ones of the deceased, and showing contempt for societal and religious principles and traditions
in this sphere" (Verkhovna Rada of Ukraine, 2003a).

It is important to emphasize that actions such as pathological autopsy, forensic examination, organ
or tissue removal for transplantation, exhumation, and similar procedures are not criminally punishable
under Article 297 of the Criminal Code of Ukraine, provided that the body is treated with respect.

Criminals, on the other hand, during active actions involving the dismemberment of a corpse, use sharp
cutting tools such as knives, axes, and saws to make incisions in the skin and cut through bones, allowing
them to separate limbs, the head, and other organs from the torso, as well as to divide the torso itself. They
may also use physical force to strike parts of the corpse.

When committing such actions, offenders may be motivated by a sudden impulse caused by their
psycho-emotional state or mental disorders. They may also have the intent to use body parts for various
purposes, including those specified in Article 2 of the Law of Ukraine "On Burial and Funeral Affairs"
(Verkhovna Rada of Ukraine, 2003a).

3. The Subjective Side and Motives of Criminal Behavior

Actions aimed at mutilating the body of a deceased person may result from mental disorders or a sudden
change in psycho-emotional state (for example, when violent actions by another person provoke a mur-
der with particular cruelty and subsequent abuse of the body). During active actions aimed at mutilating
a corpse, the perpetrator, using appropriate tools, inflicts damage on the victim's body. After completing
the process of mutilation, the offender may decide either to destroy the corpse or to take no measures to
conceal their criminal offense.

Regarding acts of necrophilia, during the commission of sexual acts with the body of a deceased per-
son, the offender may be driven by sadistic tendencies, mental disorders, or a sudden desire triggered by
the influence of alcohol or drugs. In such cases, the offender's goal is personal sexual gratification. During
the preparation for committing the criminal offense, the offender creates conditions in which the victim's
body ends up near them, for example, by first committing the victim's murder. After this, the offender
engages in sexual contact with the body in various forms recognized as sexual acts. After completing
the sexual acts, the offender may decide either to destroy the corpse or to take no measures to conceal
their criminal offense.

Sometimes, in crematoriums, after the farewell ceremony with the deceased and before cremation,
the coffin is opened. In such cases, clothing and valuable items of the deceased, and sometimes even
the coffin itself, may be removed. Thus, desecration can include actions that do not directly involve
the body of the deceased but violate established burial norms and rules.

In judicial practice, there is sometimes an opinion that desecration is only possible concerning the bod-
ies of deceased individuals who have not yet been buried. However, while most cases of desecration
of bodies occur shortly after death, criminal law imposes no restrictions on the time or place where dese-
cration of a body may occur. Therefore, there is no basis to claim that it is impossible to desecrate a body
that was buried many years ago. Desecration of a body is possible as long as the body of the deceased
physically exists.

Thus, the concept of desecration of a grave, another burial site, or the body of a deceased person
includes various actions that violate established traditions, customs, and burial procedures, as well as
demonstrate disrespect for the familial or societal memory of the deceased, a negative attitude toward
the deceased, or a desire to insult the relatives and loved ones of the deceased. Desecration of a grave or
another burial site as an active action includes unauthorized creation of inscriptions, drawings, or other
images, damage, excavation, destruction, or demolition of cemetery structures, using them for purposes
not provided for by law, or other similar actions. Desecration of the body (remains, ashes) of a deceased
person as an active action includes committing indecent intentional actions, removing clothing, relo-
cating, dismembering, destroying, committing an act of necrophilia, using body parts for ritual or other
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unlawful purposes, or other similar actions.

4. Problems of Terminology and Proposals for Improving Legislation

The interpretation of the action specified in Part 1 of Article 297 of the Criminal Code of Ukraine —
"unlawful possession of items located on (in) a grave, at another burial site, on the body, remains, or ashes
of the deceased" — is ambiguous. Some scholars believe that such actions do not affect property relations
(Bezuhlyi, 2017); others argue that such encroachments occur only when the property has an owner,
and in such cases, they should be qualified in conjunction with the articles of Chapter VI of the Special Part
of the Criminal Code of Ukraine (Horb, 2005: 13; Kuchanska, 2009: 220). Still, other scholars are convinced
that possession of such items always violates property rights and propose removing the corresponding pro-
visions from Article 297 of the Criminal Code of Ukraine (Dorokhina, 2016: 202; Kuznetsov, 2011: 176).

Scholars frequently criticize the ambiguous use of the term "possession of property" (Maksymovych,
n.d.). This criticism is entirely justified, as the lack of a clear definition of this concept in legislation creates
uncertainty regarding its scope. In addition to the term "possession" as a form of property encroachment,
other similar terms are used in the Criminal Code of Ukraine, such as theft, misappropriation, seizure,
looting, and robbery. This raises the question: do all these forms of encroachment fall under the concept
of "possession," or should they be considered separately?

The answer to this question determines how we understand "possession" in cases where this term is
used independently, such as in Part 1 of Article 297 of the Criminal Code of Ukraine.

To clearly define the meaning of the analyzed term, let us consider its etymology.

The term "possession" is closely related to the concept of "ownership", which has a specific legal
meaning. According to Article 397 of the Civil Code of Ukraine, "the possessor of another's property
is the one who actually holds it" (Verkhovna Rada of Ukraine, 2003b). In specialized literature, there
are various interpretations of this term. For example, the terminological dictionary "Legal Regulation
of Property Relations" states that "ownership is the ability of a person to have property under their direct
physical or legal control, the actual retention of an item within their sphere of economic or other influ-
ence" (Nestertsova-Sobakar, 2017: 25). Other sources note that "ownership is the assignment of mate-
rial goods to specific owners, the actual retention of an item within their sphere of economic influence"
(Tereshchenko, 2009).

In judicial practice, this term is interpreted as actual physical control over property, which implies full
physical control by the owner or lawful possessor (lawful possession), as well as without proper legal title
(unlawful possession) (Supreme Court of Ukraine, 2019; Khodyko, 2020: 241).

Scientific sources interpret the concept of possession of another's property quite broadly. For instance,
R. L. Maksymovych emphasizes that in situations where the criminal law does not specify which socially
dangerous actions are included in the concept of "possession," limiting it to fraud and abuse of official posi-
tion would be too narrow an interpretation. He also notes that this concept should be interpreted literally
and systematically, although what exactly is meant by this is not entirely clear (Maksymovych, 2017: 322).

S. S. Syrovatka points out that the term "possession of property" is much broader and includes not only
"misappropriation of entrusted or controlled property" but also other methods of unlawfully obtaining any
property belonging to others (Syrovatka, 2020: 140).

Unlawful possession should be interpreted as obtaining control over property.

Unlawful possession means that a person takes property under their physical control without proper legal
grounds. Such control allows the individual to use the property for their own needs or the needs of others,
dispose of it at their discretion, or simply retain it without taking any further actions. The key element is
the ability to dispose of the property, for example, transferring it to others. If such an ability is absent (e.g.,
using enterprise equipment for personal purposes without removing it from the enterprise, using official
transport without actually withdrawing it from the legal entity's resources, or physically occupying premises
without changing ownership), this does not constitute full control and is not considered possession.

Additionally, the property must belong to someone else, meaning it must be owned by another person
or be in their unlawful possession. This distinction helps differentiate unlawful possession from the unlaw-
ful creation of items (e.g., weapons, drugs, etc.). Furthermore, possession of property must occur against
the will of the owner or possessor, or without considering their will. This helps distinguish unlawful

21



ISSN 2956-333X t.odzkie Studia Humanistyczne 2025 Ne 1

possession from the unlawful acquisition of property.

It is also important that the actions must be unlawful, meaning prohibited by legal norms, as legislation
provides for cases of lawful seizure or establishment of control over the property of an individual or legal
entity. Moreover, only intentional possession of property is considered unlawful. As an example, a case
from judicial practice. On June 5, 2020, C., being on the territory of the village cemetery in Okhramiievy-
chi, Koriukivskyi district, Chernihiv region, consciously aware of the unlawful nature of his actions, fore-
seeing and desiring the occurrence of negative consequences, and pursuing selfish motives, disregarding
the moral foundations of society, respect for the deceased and their burial sites, secretly, by means of free
access, unlawfully took possession of a crucifix figurine with LEDs, a figurine of the Virgin Mary with
LEDs, and a figurine of the Virgin Mary without LEDs from the burial site of E. and N., intending to use
them later in his home. The intentional actions of C. were qualified by the pre-trial investigation body as
desecration of a burial site with selfish motives, namely: illegal possession of items located at a burial site
with selfish motives, which constitutes a criminal offense under Part 3 of Article 297 of the Criminal Code
of Ukraine (Koriukivskyi District Court of Chernihiv Region, 2021).

In our opinion, illegal possession of another's property should be understood as intentional actions
carried out against the will of the owner or actual possessor, or without considering their will, and con-
sisting of establishing full physical control over property that belongs to another physical or legal entity
or is in the unlawful possession of another person. These actions allow the use and disposal of the prop-
erty at one's own discretion. Such possession may involve the physical relocation of the property or be
carried out without such relocation. Illegal possession may have selfish motives as well as other motives
and goals. Based on this, both secret and open theft can be considered types of illegal possession of items
located on (in) a grave, at another burial site, on the body, remains, or ashes of the deceased.

5. Conclusions

Thus, if we systematize various scientific approaches, the main features that define desecration as
a specific type of unlawful influence on objects of the material world can be identified. These features
can be conditionally divided into objective characteristics, which describe the methods of committing
desecration, as well as the specific features of the objects mentioned in Article 297 of the Criminal Code
of Ukraine, over which such actions are committed, and subjective characteristics, which include the goals
and motives for committing desecration, such as demonstrating a negative attitude toward the burial site or
the deceased; the desire to insult the relatives of the deceased; or expressing contempt for societal and reli-
gious principles and traditions in this sphere. It is precisely the presence of such subjective and objective
characteristics that allows certain actions to be classified as "desecration."

Unlawful possession of another's property should be understood as intentional actions that involve
the unlawful establishment of full physical control over the property of another person. This allows
the perpetrator to use and dispose of the property at their discretion, including its relocation or without
such relocation (unlawful seizure and appropriation). In the context of Article 297 of the Criminal Code
of Ukraine, this may include the theft of a body (remains, ashes) with the intent to demand ransom for
their return, as well as the dismantling and sale of fences, monuments, slabs, wreaths, flowers, or lamps
located at the burial site, or the appropriation of valuable items that are part of the burial.
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